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of money defendant was paying plaintiff out of tne t -five cents 
weekly which defendant collected from each driver for attorney's fee. 

In January, lyoS pleintirf wes notified by defendant thet plaintiff's 
services would no longer be required arter Jenuary 31, 
continued to represent defendants' drivers during Fetrue 
certain matters had been continued rrom previous months by the Court 

Wherefore, the premises considered, plaintiff? demands an accounting 
and judgment against the defendant in the amount of Sixteen Thousand 


Dollars ($10,000.00) as compensatory damages. 


And Sixteen Thousand Dollers ($16,000.00) as punitive damages. 


And for such other and further relief as to the Court seems just 


and proper. 


s/ King David 
Pro se 
1036 Eleventh $treet, N. W. 
Washington, D.|C. 
Columbia 5-4410 
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4. Defendant denies the material sllevations contained 
‘ranh three except that nortion which i:llezes plaintiff's 

terminated on or about Jamuary “1, 1965. 

PIFTH DEFENSE 

Tne commlaint fails to allege that devendant is a domes* 
resistered to do business in the District of Columbia. 

Wherefore, the premises consia»red defendint respectfuil 


that the complaint be dismissed with Court cost assessed agai 


plaintiff. 
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King David, Esq. 
1938 Eleventh Street, Norchwest 
Washington, D. C. 20001 


Dear Mr. David: 


In reply to your inquiry of June 15, 1965, the records 
in the office of the Public Service Commission show that no 
reason was given by Coastline Purchasing Corporation for 
raising the dues of its membership on February 4, 1960. It 
is stated only that this increase was decided by unanimous vote. 


If we can be of further assistance, please do not hesi- 
tate to call upon us. 


Sincerely, 


One a 


Joseph S. Greco 
Executive Secretary 


Notice 


King Devid, 


the District of Colwtia fro: 


lush day of April, 1 


Maiii Copy to: 


Herbert J. Muriel, Esquire 
Attorney for defendant 


1000 -16th Street, N. W. 
Washington, D. C. 


/s/ King Davia 
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(Filed April 12, 1967) 


ORD 


This cause having been called for trial in cper Court and all 
parties and their respective counsel being present for trie, and after 
hearing all of the evidence and arguments of counsel, end 
having made its findings of fact, it is by the Court this) 
April, 1957, 

ORDERED, ADJUDGED AND DECREED 

That the Complaint herein be dismissed with costs 


defendant. 


/s/ George L. 


UNITED STATES DISTRICT JUDGE 
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JURISDICTIONAL STATEMENT 
This appeal is from a finding for the defendant and entry of 
judgment thereon. Said judgment was entered on April 14, | 1967. 


Notice of Appeal was filed on the 15th day of May, 1967. 


The time for filing Statement of Points and contents of the 


Joint Appendix was extended to August 5, 1967. 


The time for filing Appellant's Brief was extended to and including 
| 


August 21, 1967. | 
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ection 1291, et seq. 


STATEMENT OF THE CASS 

The appellant, King David, sued defendant, Coastline Purchasing 
Corporation, in the Court below for damages resulting from failure of 
Gefendant to pay to appellant all money collected by defendant from its 
cab drivers as payment for services by appellant as Attorney for said 
Qrivers. And for an accounting. 

Flaintiff was engaged originally by the defendant to represent 
ell backers operating under defendants’ colors who were charged by the 
police for any violation. Later, plaintiff caused a change to be put 
into effect whereby he represented those hackers who had been charged 
with violations which carried points. Said change was necessitated 
because the drivers called upon plaintiff to represent them even when 
charged with a $3.00 parking violation. 

As a result of plaintiff's having agreed to represent the drivers 
who used Coastline colors, the defendant sought from the Public Service 
Commission and was granted an increase in the amount of dues levied upon 
each driver. 

Plaintiff? represented Coastline Hackers, all who cared to avail 


themselves of plaintiff's services for more than three(3) years. (See 


deposition of plaintiff, King David, filed herein on June 29, 1965.) 


3 
Shortly, after plaintiff demanded an accounting of the defendant, 
defendant terminated plaintiff's services to the drivers, 55, by the 
way, are independent entrepreneurs. | 
The drivers for the most part own their cabs in their Own names 
and otherwise conduct their business as individuals and free agents. For 
the dues paid they received certain services when their ede became in- 


operable and they received gasoline and oil and accessories at a discount. 


4 
STATEMENT OF POINTS 

1. The court below erred in granting judgment for the defendant 
vecause the evidence taken as a whole, that deduced by plaintiff and that 
deduced by defendant indicate that judgment should have been entered for 
the plaintiff. 

2. The court below erred in refusing to permit plaintiff to 
call as his first witness Mr. Hamer, President of the defendant corporation. 

(His full name is Chalmers Hamer, Sr.) 

3. The court erred in tacitly ruling that a corporation can 
properly engage an Attorney to represent third persons. See Canons of 
Professional Ethics of the American Bar Association - 35 Intermediaries. 

4. The court's ruling permits unjust enrichment by the corporation 
wherein one person, the president, owns more than 50% of the stock of 
said corporation. 

5. The court's ruling makes for a division of fees contrary to 
Cannon #34. 


6. The court erred in having adopted a preconceived notion as to 


the judgment it would render in this ceuse; e.g. See page 198 of the 


transcript: The Court: "Did you ever think of a lawyer with 200 runners 
on the street? Now, I don't mean that in an improper sense. That would 
be quite an advantage.” The court attempted to lessen the impact of its 
first statement, but the damage had been done. 

7. In furtherance of the mind-set of the court see the ultimate 
paragraph on page 198 and the first three(3) paragraphs - all of which 


indicate that the court had prejudged the cause. 


> 
8. The court erred in failing to accord due weight to the 
testimony of two(2) witnesses for the plaintiff, viz: Mr. Cornelious 
Page and Mr. John P. Coward reported respectively commencing on page 92 
and 116 of the transcript. The testimony of the two(2) witnesses above 
referred to was not refuted nor controverted in any fashion by the defendant. 
g. The court erred in its failure to require an accounting of the 
defendant as sought by plaintiff's pleading. 
10. The court erred in failing to grant judgment in plaintiff's 


favor, consistent with the evidence as deduced by both sides. 


ARGUMENT 
The rule has been laid down by the United States Supreme Court 
relative to the order of witnesses. Thus in the case of Willis vs. Russell, 


100 U.S. 621, 626, the Supreme Court stated that: 
"Tt bas twice been so held by this Court, and is 
undoubtedly a valuable rule of practice, and one 
well calculated and logical order in jwy trials, 
but it is equally well settled by the same 
ities that the mode of conducting trials, 
time when it is introduced, are matters proper 
belonging very largely to the pratice of the Court 
where matters of fact are tried by a jury." 


In the instant case, the trial in the Court below was not & 


trial by jury. 
In the case of Guaranty Devel mt Co. vs. Leberste 83 A.2a 


669 (Mun.App.), it was held that the mode of conducting triell and order 


of introducing evidence are matters belonging very largely tq practice 
of trial court, and departure there from is not ground for reversal unless 


serious injury is thereby worked on opposing party. 


io] 


Other cases holding to the same effect are: Washington Railway 


and Blectric Company vs. Dittman, 44 App.D. C. 89, Lemon vs. Martin, 55 
. 186, 3 F.2a and Anglo Cal. National Bank, etc. vs. Lazard, 9 


Here the Court below refused to permit plaintiff to call as his 
first witness, Chalmers Bamer, Vice-President of defendant corporation, 
the person with whom plaintiff had had ninety per cent of his dealings. 

"Serious injury” was thereby worked on opposing party. A 
corporation is an artificial being and the rules permit any officer to 
represent the corporation and thus said officer can sit at Counsel Table 
and is not excluded by a "rule on witnesses”. Sitting at the Counsel table, 
Mr. Hamer had the advantage of hearing plaintiff's entire case and could 
and did formulate his answers based upon what he had heard. We know of no 
rule of Court which precluded plaintiff's calling Mr. Hamer as his first 
witness. 

The Canons of Ethics of the American Bar Association particularly 
Canon 35 Intermediaries prohibits a person placing himself between an 
Attorney and his client. The Supreme Court has spoken on this subject 
and corporations are entitled to certain protection of the members and 
stock holders. 


See Rational Association for the Advancement of Colored 


People VS. Button, 371 U. S. 415, (1962). 
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In the instant cause, the cab drivers were not members 


of, nor stockholders in the defendant corporation. Rather they were 
| 


independent persons, members of an association. 
The defendant here, in collecting twenty-five cents 

weekly from each cab driver, was acting only as an agent for the 

plaintiff. Thus the decision of the Court below permits the defendant 


to unjustly enrich itself at the expense of the plaintiff. | See Freedline, 
et al. vs. Clelensky, 115 Ohio App. 138, 164 N.E. 2a 433, 436. McCreary 
vs. Shields, 333 Michagan 290, 52 N.W.2d 853,855 and Columbia Auto Loan 
vs. Jordan, 196 F2 568, 90 U. S. App. D. C. 222. | 

The decision of the Court below makes for a division of 


fees contrary to Canon number 34. | 
It is manifest that the Court below had prejudged the 

cause prior to having heard all of the evidence. At page 198 of the 
transcript: The Court: "Did you ever think of a lawyer with 200 runners 
on the street? Now I don't mean that in an improper sense! That would 
be quite an advantage." The Court did not indicate and it jis submitted, 
could not indicate how a lawyer could properly bave even one "runner" 

on the street. It is perfectly proper that one person may epceeien 

an attorney, even in glowing terms; but for a lawyer to have one "runner" 
or"200 runners on the street" would be highly improper. Thus the Court 
below was equating having 200 runners on the street with plaintiff's suit 
for $15,000.00 and the Court determined before hearing all ‘the evidence 
that plaintiff had been adequately paid by having "200 runners on the 


street." 


In furtherance of the mind-set of the Court below, see the 
ultimate par ph of page 196 of the transcript and the first three 
paragrarhs on pege 199. 

The good will and the business that could result from having 
"200 rumers on the street” were no part of plaintiffs’ contract with 
Gefendant; that is, they were no part of the quid pro quo. 

Actually the corporation was not paying the plaintiff. 

The Court stated that bills had been sent for $100.00. 

Plaintiff's explaination as to why he sent bills for $100.00 
was never refuted by the defendant, consequently said explaination must 
be accepted as matter of fact. If plaintiff's explaination is not 
accepted, ther it mist be accepted that plaintiff made a mistake and 
mistakes can be rectified. 


The Court at page 199 recognized the unreasonableness of such 


an alleged contract as the defendant sought to put before it, "If you 


simply consider $100.00 a month to represent from 200 to 400 cab drivers 
in all moving violations, that would be very questionable compensation. 
You could make the agreement, but it seems to me it would be 
questionable." And questionable it is, yes highly questionable. 
The action of account or accounting rendered is an ancient 
common-law action by means of which persons, who were under a legal 
duty to account for money or property to another were compelled to 


render such account. 
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If the facts, out of which the law creates an obligation, exist, 
the liability to account arises whether there has been en express contract 
or not. In order to prevail in a suit for accounting, the plaintite must 
allege and prove all the grounds upon which the plaintiff claims to hold 
the defendant liable to account. This requirement was met by the plaintiff. 
C.J.S. Section 1 through 7 and Barle vs. Myers, 207 U. S. aby. 
The United States Court of Appeals reversed the trial judge 
in the case of Rice, et al. vs. United States, 85 u. S. App. D. Cc. bob 
179 F.2d 26, where the action was under the Federal Tort Act. The Court 
held that the physical facts disclosed by the photographs in) evidence 
would place a reasonable man on notice that it was highly aopbt ful that 
the accident could have happened in the manner testified to by the Goverments' 
witness, and the trial court abused its discretion in finding for the 
defendant, without making a more thorough investigation of the facts. 
It is the province of the court to determine the credibility 
of the witnesses and the weight to be given to their testimony. These 
are questions of fact and not questions of law. And where the Court is 


sitting as the trier of the facts it is its duty to determine the 


credibility of witnesses and the weight to be attached to their testimony 


and the inference to be drawn, therefrom, in exactly the same sense that 
| 


| 
the jury should do in the trial of a case. 89 C.J.S. Section 593 (Trial ) 


See also United States vs. Jefferson Blectric Manufacturing 
} 
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Co., 291 U.S. 306. 
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The testimony of two witnesses for the plaintiff at page Se and 


page 116 Mr. Cornelious Page and Mr. John P. Coward was neither refuted 


nor controverted in any fashion by the defendant. 
CONCLUSION 
Upon the! record considered as a whole it clearly appears that 
the trial Court demied due process of law to plaintiff. Such dential 
entitles the appellant to e reversal of the judgment entered below and to 


an entry of judgment in his favor or in the alternative to a new trial. 


Respect: submitted, 
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UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


OR APPELLEE 


OUNTERSTATEMENT OF THE CASE 
he appellee for an accounting and 
was predicated upon an agreement which 
order to prevail. Appellee contended 
agreement between the parties was payment 
of $100.00 per month to appellant in consideration for appellant's 
legal services. The Court below found in favor of the appellee, and 
further found that the aforementioned amount had been paid and there 


was no amount due or owing. 


STATUTES, TREATIES, REGULATIONS OR RULES INVOLVED 


wee ee SS ee es ee 


Rule i7b(1) of the United States Court of Appeals for the 


District of Columbia: 


STATEMENT OF QUESTIONS PRESENTED. Appellant 
petitioner shall set forth on the first page 


his brief, facing the inside cover and p 
ceding the index, a statement of the que 
or questions presented to the Court for 
decision, expressed in the terms and cir 
stances of the case but without unnecess 
detail. The statement should be short @ 
concise and ordinarily should not exceed 
20 lines. The Court in its discretion im 
decline to consider a question not set j/£ 


in accordance with this paragraph. 
| 
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SUMMARY OF ARGUMENT 


The appellee cannot adequately prepare its repl 
appellant's brief without a Statement of the Questions br 
Hence, the appellee will be prejudiced by any @ecision on 
rendered without said statement. 


The Trial Court was sitting as the trier of fac 


trier of fact, the Court must weigh all the evidence befo 


its findings of fact. Such findings has been presented, 


trier of fact may know its decision, and, therefore, rema 


ating such knowledge are not prejudicial. 


The finder of fact weighs the testimony of all 
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the merits 


t. As the 
re making 
the Court- 


rks indice 


witnesses, 


and gives such testimony the proper credence as based upon various 


| 
factors, not the least is the element of corroboration.' 


Where 


witnesses are contradictary, or impeached, it is not inconceivable 


for the finder of fact to totally disregard their testimony. Where, 


however, such testimony is substantially the same, it must be given 


its due weight. The Court below indicated in its Findings of Fact 


such portions of the testimony that was not contradictary. 


It not only does not, there- 
its said discretion, 
rial, it cannot be 


Mercantile Trust 


34 and 35 of the 
irrelevant, and assuming relevancy, 


authority on which to render 


rivers were members of an assoc-~ 
nt-appellee was an agent for the plaintiff- 
will not be considered on appeal where 
Guestion was raised at the trial 
« DeCs 423 (1906). 
been entered at the time the trans- 
allegedly prejudicial to the 
dering of judgment. Notions 
he decision for or against appellant, 
therefore, could not possibly have prejudiced the plaintiff- appellant, 


regardless of whether said notions were formed at the time of the 


statement or thereafter. Furthermore, appellant raised no objection 


to the Court's statements, and, therefore, is precluded from raising 


this point on appeal. Carson v. Jackson, S52 App. D.C.. Sl, 281 F. 
411 (1922), ABCD Corp. v. Henry, (D.C. Mun.App.), 109 A.2d 133 (1954), 


Brown v. Haas (D.C. Mun.App.), 72 A2da 39 (1950) 


5. Appellant's allegations in point 7 of his §& 


Points merely support his contention made in point 6. (whi 


disposed of above), namely that, after having heard all o 


the entire 


evidence, and during colloquy with counsel which consumed 


remainder of the transcript, the remarks of the Court indicate that 


at this juncture the Court may have had some idea of what the actual 


facts were. Not only is such conduct nonprejudical to tHe plaintiff- 


appellant, but also, because there was no objection to said conduct, 


objections to the form of a proceeding are of no avail when made 


41 App. D.C. 374 (1914). 


for the first time on appeal. Morse v- U.S., 


6. The testimony of the witnesses Cornelious Page and 


John P. Coward was conflicting with regard to the amount|of the dues 


to be allocated for legal services. Transcript 92-124. | At page 120 


of the transcript Mr. Coward states that appellant was tb be paid 


an unspecified amount for legal services. At page 94 of| the trans- 


cript Mr. Page states that the appellant was to be paid 25 cents, 


however, Mr. Page's testimony was impeached by a contract which he 
| 


signed upon becoming a member appellee's association wherein it was 
| 


stated that the legal services provided to the driver were free, see 


defendant's exhibit number 6, which was admitted into evidence at 
| 


179 of transcript. The amount appellee was to pay appellant 


page 


was further substantiated by defendant's exhibit number 9; which was 


offered and 


by appellee 


admitted into evidence and consisted of 30 ghecks drawn 


and made payable to appellant, in the amount of $100.00 


each from month to month, transcript 184,5. 
testified thai she was directed to bill appellee for an 
$100.00 on a monthly basis, transcript 124 and 189-191. 
aforementioned were admitted into evidence as defendant 


number 8, transcript 173,4 and 176. 


Appellant's secretary 


amount of 


| The bills 


|'s exhibit 


The foregoing amply illustrates 
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before the 
ing 
the parties. 
. There is no citation to the record to substantiate 
Fact, at points 1. and however, 
sufficient evidence of a contract between the 
he appellee, and that, in accordance with that contract, 
the defendant-corporation did in fact pay the plaintiff-appellee 
$100.00 per month. A mere allegation in appellant's argument as to 
the uncertai hy m i £ $100.00 were sent to the 
is of no moment. Landvoigt v. Paul.; supra. 
8. Appellant does not cite any authority for his allegations 
re the averment of the duty to account. Earle v., Myers, 207 U.S. 
Goes not j to the issue. 
e agrees that a determination of the credi- 
bility of a witness is within the trial court's discretion where it 
is sitting as the fact finder. However, the appellant is hard put to- 


see the relevancy of the assertion, 


CONCLUSION 


The evidente and testimony contained in the record shows 


beyond a reasonable doubt that Trial Court's decision was without 
error accordingly it'is respectfully requested that the decision of 


the Trial Court be affirmed. 


se ey: es 


Neh! Meat! 
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